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IMMIGRATION RIGHTS PROJECT
VIRGINIA RAMADAN: Our previous panels, if I may generalize,
addressed the issue of who we should allow in, and, perhaps, what
should be afforded to those who are let in. What this panel will
discuss is, after we let them in, how should we treat them? Should
aliens or immigrants be afforded the same rights in terms of social
services as United States citizens? Many of the concerns associated
with today's level of immigration concern the fact that these
immigrants are taking away the limited resources of United States
citizens. During periods of economic recession, we constantly face
the problem of having to divvy up resources. Where do we draw the
line? Hardly a day goes by without us reading some type of report
or proposal about limiting social benefits to immigrants. You can't
even have an earthquake in California without the issue of immigrants
or illegal aliens coming into the picture, because, heaven forbid,
some illegal alien got economic or emergency disaster relief.
How do we resolve the issues of whether there should be a
distinction between United States citizens and immigrants? Who are
immigrants? As Professor Schuck said, immigrants are not an
amorphous or homogeneous group. They are people who come into
this country under our immigration laws. They are individuals who
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come in as permanent residents, or they are individuals who come in
lawfully as non-immigrants, and then become illegal because they
have overstayed their visas. There are people who never even
attempted to come in according to the laws, but slipped across the
border. Then there are the group of people that we talked about this
morning-refugees. Should there be a distinction in our laws and
should the provision of social services depend upon the category of
immigrant or alien one falls under?
Our panelists today will discuss these issues. Our first
panelist is Dr. Rebecca Clark, who is a research associate at the
Urban Institute's Population Study Center. She has been involved
with various Urban Institute studies, and is currently working on an
analysis of the taxes paid by immigrants in Los Angeles County. I
also believe that currently she is working on a project dealing with
the impact of illegal aliens on the cost structure of seven states. She
will give us a demographic overview of immigrants' impact on our
social fabric.
REBECCA CLARK:' I'm going to talk about immigrants, social
policy, and exactly what I think we need to know about immigrants.
In order to understand what impact immigrants have on our social
welfare, and to intelligently discuss how they should be included in
our social policy initiatives, we need to know who immigrants are
and what they are like. In a nutshell, there are three broad groups
of immigrants: (1) regularly-admitted legal immigrants; (2) refugees
and asylees; and (3) undocumented immigrants. 2 The characteristics
of these three groups differ distinctly, as do their eligibility for and
use of services and benefits.
Unfortunately, in recent discussions of the impact of
immigrants, the failure to distinguish these three groups has led to
misleading depictions of immigrants. For example, a recent article
in the Atlantic suggests that refugees are typical of all legal

' The views expressed here are the speaker's and do not necessarily reflect those of
other staff members, officers or trustees of the Urban Institute or any organization

financially supporting the Institute.

For a further discussion of immigration, see

MICHAEL FIX & JEFFREY S. PASSEL, IMMIGRATION AND IMMIGRANTS: SETTING THE

RECORD STRAIGHT (Urban Institute, 1994).
2 Id. at 12.

1994]

PANEL THREE

561

immigrants.'
Many other commentators have significantly
understated the accomplishments of regularly-admitted legal
immigrants-the immigrant group with the best outcomes-by basing
their descriptions on data for al! immigrants. For example, in a study
of the cost of immigrants in Los Angeles County, the taxes paid by
recent legal immigrants were underestimated by between
$470,000,000 and $850,000,000, largely because the study based
estimates on all immigrants in the Current Population Survey-a
Census survey. 4 This data actually includes a substantial number of
immigrants who entered this country illegally, and have substantially
lower incomes than legal immigrants.'
I'm going to talk about five things. First, I'm going to give
an historical perspective on immigration, and address the issue of
whether we are awash with immigrants. Then I'm going to talk
about the three types of immigration. I'm also going to talk about
whether the "quality" of immigrants is declining, and then briefly
about the labor market impacts, and go more in depth about the
public sector impacts of immigration.
As is shown by Figure 1,6 the absolute number of immigrants
admitted each year-about 1,100,000-matches the previous historic
peak. 7 The number of foreign-born persons in the United States is
now at an all-time high.'
In 1990, the number was about
19,700,000, and by 1993 it was at about 22,200,000. 9 But the share

' See Roy Beck, The Ordeal of immigration in Wassau; Wassau, Wisconsin,
ATLANTIC, April 1994, at 84.
4 REBECCA L. CLARK & JEFFREY S. PASSEL, How MUCH Do IMMIGRANTS PAY IN

TAxES?: EVIDENCE FROM Los ANGELES COUNTY 1-5 (Program for Research on
Immigration Policy, Urban Institute, 1993).
Id. at 27-28.
6 Figure 1 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
7 CLARK & PASSEL, supra note 4, at 22.
8 BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF

THE UNITED STATES 50 (113th ed. 1993) [hereinafter STATISTICAL ABSTRACT]; see
Jeffrey S. Passel & Michael Fix, Myths About Immigrants, FOREIGN POL'Y MAG., June
22, 1994, at 151.
' Fix & PASSEL, supra note 1, at 21; see GovernorsMust Pressfor Reactionfrom
Feds on Immigration Spending, SUN SENTINEL, Sept. 29, 1994, at A18 (discussing a
Center for Immigration Study's estimate that the number of foreign born persons
currently living in the United States is about 22,000,000).
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of the population that is foreign-born is nowhere close to the historic
maximum-now eight percent."0 Between 1870 and 1920, it was
about fifteen percent."
The United States immigration policy has several goals.
There is the social goal of family unification, the economic goals of
increasing productivity and standards of living, the cultural goal of
promoting diversity, the moral goal of promoting human rights, and
a national economic security goal that led to the prevention of illegal
immigration. 12 What has evolved is an immigration policy with three
fundamentally different sets of rules: (1) those governing legal
immigration; (2) those governing humanitarian admission for refugees
and asylees; and (3) those controlling illegal entry."
For legal immigration, the number of admissions is set by
legislation, and does not vary by the United States economic
situation. We currently admit about 700,000 legal permit residents
annually. 4 Most are admitted under family preferences, and most of
the rest are admitted under employment- preferences." Immigrants
can apply for citizenship after five years of continuous residence. 16
I'm going to go through the humanitarian admissions quickly
because this has been dealt with extensively elsewhere. 17 It's
basically set up by the 1980 Refugee Act.'" Refugees apply
overseas.' 9 The number of admissions is set annually by the

0 Fix & PASSEL, supra note 1, at 21.
"Id.
2

id. at 3.

Id. at 12.
id. at 13, 22.
," See Developments in the Law: Immigratio'n Policy and the Rights of Aliens, 96
HARV. L. REV. 1286, 1337 (1983).
36 8 U.S.C. § 1427(a) (1988).
'3
14

"7See, e.g., Tahl Tyson, Comment, The Refugee'Act of 1980. Suggested Reforms
in the Overseas Refugee Programto SafeguardHumanitarianConcernsfrom Competing
Interests, 65 WASH. L. REV. 921 (1990).
" Pub. L. 96-212, 94 Stat. 102 (1980) (codified in scattered sections in 8 U.S.C.
(1988)).
'9 See 8 C.F.R. § 207.1(a) (1987); see also Paul W. Schmidt, Refuge in the United
States: The SanctuaryMovement Should Use the Legal System, 15 HOFSTRA L. REV. 79,
80 (1986) (noting that "refugee status can only be applied for outside the United States").
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President in consultation with Congress.2" In fiscal year 1994, we
expect the number of refugee admissions to total about 120,000.21
Unlike refugees, asylees apply from within the United States.22 There
were 147,000 asylum applications in 1993.23 Both refugees and
asylees can become "legal permanent residents" (LPRs) one year after
admission. The third status is "temporary protective status" (TPS),
which allows temporary residence in the United States for selected
nationality groups that are suffering hardship in their home
Individual members' claims are not separately
countries. 21
adjudicated. 26 In the first three years of the law allowing this,
215,000 people were granted TPS status.27
The Immigration Reform and Control Act of 198628 (IRCA)
was the first overreaching, coordinated policy towards illegal
immigration. What it did was allow formerly undocumented aliens
to become legal residents. 29 There were two types of people covered
by the Act-those called the "pre-1982 immigrants," people who have
lived continuously in the United States since before the first of
January 1982; and a second group, "special agricultural workers"
(SAWs), who were employed in agriculture in the United States for
ninety or more days between May 1985 and May 1986.0 Under the
IRCA provisions, more than 2,500,000 individuals were legalized.
20 8 U.S.C. § 1157(a)(1) (1988).
21 Fix

& PASSEL, supra note 1, at 14.

id.at 14.
2 Id.
24 8 C.F.R. § 209.2 (1984).
2 See 8 U.S.C. § 1254a(b)(1)(A) (Supp. IV 1992); see also Laurel Fletcher et al.,
Human Rights ViolationsAgainst Women, 15 WHITTIER L. REV. 319,389 (1994) (stating
that the Attorney General can "provide Temporary Protective Status (TPS) to nationals
of countries where 'there is an ongoing armed conflict within the state' that would 'pose
a serious threat to [the] personal safety' of nationals." (quoting the Immigration Act of
1990)).
26 See 8 U.S.C. § 1254a(b)(1)(A) (Supp. IV 1992).
27 FIX & PASSEL, supra note 1, at 15.
s Pub. L. No. 99-603, 100 Stat. 3359 (1986) (codified as amended in 8 U.S.C. §
1101 (1988)).
29 Id.
2'

30 Id.; see IMMIGRATION & NATURALIZATION SERVICE, U.S. DEP'T OF JUSTICE, AN

IMMIGRANT NATION: UNITED STATES REGULATIONS OF IMMIGRANTS, 1798-1991 25

(1991).
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That's one percent of the United States population changing its legal
status under IRCA. 3"
Figure 2 shows yearly admissions.32 We have a net gain of
approximately 700,000 immigrants per year." On the addition side,
we get in about 1,100,000, that's 700,000 LPRs, between 100,000
and 150,000 refugees and asylees, and between 200,000 and 300,000
undocumented immigrants, most of which are visa overstayers 4 The
estimate is that about sixty percent are visa overstayers, and forty
percent are illegal entrants." We also lose about 420,000. About
200,000 leave, and 220,000 die, just like the rest of us.36 Failure to
account for death of immigrants has sometimes led to an overestimate
of net annual immigration.
Another problem has led to an apparent jump in legal
immigration, and has gotten a certain amount of odd play in the
press. The INS category of "immigrants admitted," tripled between
1987 and 1991. 31 People have picked up on this, and said
immigration has gone out of control. It then dropped by fifty percent
in 1992.38 Why? The answer is IRCA. The INS included IRCA
immigrants in the "immigrants admitted" category when they became
LPRs. 39 If you take the IRCA immigrants out, you can see that
admissions actually only increased slightly each year. There was no
massive jump in immigration after 1987.
Figure 3 shows the foreign-born population in 1990.40 More

3 Passel & Fix, supra note 8, at 151.
32 Figure 2 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
11id. at 23.
ROBERT WARREN, ESTIMATES OF THE UNAUTHORIZED IMMIGRANT POPULATION
RESIDING IN THE UNITED STATES, BY COUNTRY OF ORIGIN AND STATE OF RESIDENCE:

OCTOBER 1992 20-23 (Immigration & Naturalization Service, 1994) (on file with the

New York Law School Journalof Human Rights).
" Id. at 22-23.
3 See id. at 23.
31 Id. at 22-23.
' Fix & PASSEL, supra note 1, at 22-23.
31 Id. at 22.
o Figure 3 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
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than eighty-five percent of the foreign-born population is legal. 4 Thirtythree percent are naturalized citizens; forty-five percent are LPRs. 42
Among the LPRs, about one-third legalized under IRCA.43
There are six percent who are humanitarian admissions, and,
actually, six percent represents people who came in as humanitarian
admissions.' Most of this group have actually converted to LPR
status. There are approximately 184,000 individuals currently in
refugee status, 45 and between 3,000 and 4,000 currently in asylee
status.4 These are not very big numbers. Four percent are in other
temporary legal statuses and about thirteen percent are
That means about 2,500,000 undocumented
undocumented. 47
has risen to about 3,200,000 in 1992.48
1990-it
in
individuals
The next thing I'm going to talk about is whether the quality
of immigrants is declining, which leads us to another question-how
can we tell that quality is declining? Census data, which is the
source of most information about the quality of immigrants, does not
distinguish among regularly-admitted legal immigrants, refugees, and
undocumented immigrants. What did we do to come up with
measures for immigrant groups' quality? We used Census data
proxies to make assumptions about the characteristics of the three
groups. For refugees and asylees, we used immigrants from Albania,
Poland, Roumania, the Soviet Union, Afghanistan, Cambodia, Iraq,
Laos, Vietnam, Cuba, and Ethiopia. These groups account for nearly
ninety percent of the refugees admitted in the eighties.49
For undocumented immigrants, we used immigrants from
These three countries
Mexico, El Salvador and Guatemala.
accounted for eighty-three percent of amnesty applications, and,

4' id. at 21.
42

Id.

43Id.
4Id.

41 Fix

at 22.
& PASSEL, supra note 1, at 22.

6Id.

47 Id.

Id. at 24.
9 See Douglas L. Colbert, A Symposium on the Sanctuary Movement: The Motion
in Limine: Trial Without Jury: A Government's Weapon Against the Sanctuary
Movement, 15 HOFSTRA L. REV. 5, 35 n.154 (1986).
48
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according to INS estimates, they account for approximately forty-five
percent of undocumented immigrants in 1992.50 For regularlyadmitted legal immigrants we use the characteristics of all other
immigrants. •
Figure 4 shows the education of people twenty-five years of
age or older.5" There are five sets of bars. In the far left is natives,
then all recent immigrants, the proxies for illegals, the proxies for
refugees, and the proxies for legal immigrants. Overall, recent
immigrants are less likely than natives to have a high school diploma,
but are somewhat more likely to have a college degree. There are,
however, significant differences among the three groups.
Undocumented immigrants and refugees have substantially lower
educational attainment than natives, especially the undocumented
immigrants. 52 Regularly-admitted immigrants are, on average, better
educated than natives.5 3 They are only slightly less likely than
natives to lack a high school diploma, and they are substantially more
likely to have a college degree.' There is a difference between the
educational distribution of natives and immigrants. For natives, there
is a bunching in the middle around high school. The reverse is true
for immigrants. There are a lot who are highly educated, but there
are a whole lot more who are not very well educated at all. 5
Figure 5 shows income."
Native household income, as
shown by the horizontal line, is about $37,300 per year. 57 The first
set of bars shows household income of illegal immigrant proxies.
The second set of bars shows the household income for refugee
proxies. The final set of bars shows the household income for the

50 See generally IMMIGRATION & NATURALIZATION SERVICE, U.S. DEP'T OF
JUSTICE, STATISTICAL YEARBOOK OF THE IMMIGRATION AND NATURALIZATION

SERVICE, 1993 76-77 (1994) (describing the asylum applications filed with the INS by
Central Americans for fiscal years 1987-93).
"' Figure 4 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
52Id. at 33-34.
51 Id. at 34.
Id. at 33-34.
55Id. at 32.
' Figure 5 was produced by the Urban Institute, Washington D.C., and is based on
data from FIx & PASSEL, supra note 1.
17 Id. at 36.
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regular legal immigrant proxies.58 The lighter bars show income for
those who entered during the 1980s and the darker bars show the
income for those who entered earlier. 59 For all three groups, recent
immigrants, especially undocumented immigrants, have lower
household income than natives, although legal immigrants are fairly
close . ' However, after ten years in this country, income for all
immigrant groups rises.61 Both legal immigrants and refugees have
higher income than natives-this difference is particularly large for
legal immigrants. This is somewhat surprising because, as I showed
before, the educational attainment of refugees is lower than for
natives, and in the short term, the welfare dependency of refugees
and other so-called measures of quality are fairly high. But this
suggests that, in the long term, they are doing pretty well.
Why then is there the perception that immigrant quality has
dropped? I think the answer is that the amount of immigrants who
have arrived within the last ten years has increased. In 1970, twentynine percent of immigrants had arrived in the last ten years. 62 But in
1990, forty-four percent of immigrants had arrived in the last ten
years63-a higher proportion of immigrants have entered very
recently. This recent entry makes immigrants more visible, and the
share of immigrants who have not yet adapted-for instance, that do
not speak English well-has increased. This does not mean that the
current crop of recent immigrants are not going to do what past crops
of recent immigrants did, which was, within ten years, adapt very
well.
Now I'm going to talk quickly about how immigrants affect
the labor market. In the aggregate, job displacement of natives by
immigrants is virtually non-existent. 64 Recent research has suggested
that in slack labor markets, however, there is some impact and some
displacement. 6' Basically, when labor markets are slack, there is

" id. at 37.
59Id.
60 Id.

& PASSEL, supra note 1, at 37.
62 Id. at 27.
61 FIX

3 Id.
6Id.
61Id.

at 49.
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some displacement. Also, there are wage effects-some wage
suppression for low-skilled natives.' But there are positives too.
For example, the rate of business ownership is higher for immigrants
than for natives.6 7 This rate increases with their length of stay in the
United States.68 Furthermore, according to 1990 data, immigrants
had $285,000,000,000 in total income." This money gets spent.
Immigrants buy houses, they buy shoes, they buy groceries. This has
a multiplier effect that, in itself, will create jobs.
Now I'm going to talk about how immigrants affect the public
sector-that is, how do taxes received from immigrants balance
against services used? Although public sector costs of immigrants
vary significantly by level of government, at the federal level there
is a net gain. 70 At the state level, it depends on the state. At the
local level, there is a net loss, although if you balance the taxes
received versus services used for natives at the local level, there is
also a net loss, so this loss is not unique to immigrants. 7' The impact
also varies by their particular status-that is, into which of the three
groups they fall.
The federal government has a "hands-off" immigration
policy. 72 Although it has developed immigration policies, federal
policies concerning how the government is going to actually deal with
immigrants once they're here are practically non-existent.
Expenditures on immigrant-related programs have been sharply
reduced. For instance, take the refugee resettlement program.73 In
1982, there was $7,300 spent per refugee, and, in fiscal year 1993,

FIX & PASSEL, supra note 1, at 51.
67See Garnet K. Emery, The American Dream-For the Lucky Ones: The United
States' Confused Immigration Policy, 12 U. ARK. LITTLE RocK L. 755, 771 (198990).
' Fix & PASSEL, supra note 1, at 53.
69Id. at 6.
70 Id. at 58.
71Id.; see CLARK & PASSEL, supra note 4, at 27-30.
1 See Rodolfo 0. de Ia Garza & Louis DeSipio, Save the Baby, Change the
Bathwater, and Scrub the Tub: Latino Electoral Participation Afier Seventeen Years of
Voting Rights Act Coverage, 71 TEx. L. REV. 1479, 1521 (1993).
' For a discussion of the refugee resettlement program, see U.S. COMMIrEE FOR
REFUGEES, WORLD REFUGEE SURVEY 154 (1993).
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there was $2,200 spent per refugee.74 Public responsibility for
immigrants has fallen, by default, to state and local governments.
As is shown by Figure 6, the geographic distribution of
immigrants has intensified their impact on certain states and local
areas. 75 Immigrants are concentrated in six states. Seventy-six
percent of immigrants who entered during the 1980s live in
California, New York, Texas, Florida, New Jersey and Illinois.76
These states also contain approximately eighty-five percent of
undocumented immigrants." Immigrants are also concentrated in
urban areas. Ninety-three percent of immigrants live in metropolitan
areas, compared to only seventy-three percent of natives. 7' Half of
all immigrants who entered during the 1980s lived in eight
metropolitan areas-Los Angeles, New York, Miami, Anaheim,
Chicago, Washington D.C., Houston, and San Francisco.7 9

Now I want to talk about immigrant use of welfare. But
before I do that, I'm going to briefly run through the welfare and
service benefits immigrants are eligible. Undocumented immigrants
are barred from nearly every welfare program, including Aid to
Families with Dependent Children (AFDC), ° Supplemental Security
Income (SSI),81 food stamps,8 2 Medicaid (except in emergencies), 3
legal services,M job training programs, 5 unemployment

7' Fix & PASSEL, supra note 1, at 16.
' Figure 6 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
7' id. at 29.

77 See WARREN, supra note 34, at 2.
' See generally N. Daneshvary, Earnings Differentials Between Natives and
Immigrants With College Degree, AM. ECONOMIST, Sept. 22, 1993, at 46 (stating that
there is a "higher concentration of highly educated immigrants, relative to that of their
native counterpart, in metropolitan areas [and that this] is consistent with the locational
behavior of the overall U.S. immigrant population").
79 FIX & PASSEL, supra note 1, at 29.

'0 42 U.S.C. § 601 (1988).
s! Id. § 1381 (providing a needs-based program for the aged and disabled).
82 7 C.F.R. § 273.4 (1991).
83 42 U.S.C. § 1396b(v)(2) (1988).
1445 C.F.R.. § 1626.1-1626.6 (1991).
s See 29 U.S.C. § 1501 (1988) (providing assistance under the Job Training
Partnership Act).
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compensation, 86 and post-secondary student financial aid.87 What they
are eligible for is Medicaid for emergency conditions (which includes
services for pregnant women),88 public education,89 the school lunch
program," the Special Supplemental Food Program for Woman,
Infants and Children (WIC),91 potentially Earned Income Tax
Credits' and access to migrant health centers.93 Amnesty immigrants
had a five-year bar on most benefits. 4 They were ineligible for five
years for AFDC, non-emergency Medicaid, and food stamps (the
food stamps bar actually applied only to the pre-1982 groups). 9
They are eligible for SSI, legal services, job training, unemployment
compensation, and post-secondary student financial aid. 96
Regularly-admitted legal immigrants are eligible for
everything for which citizens are eligible, except that immigrants who
had to prove that they would not become public charges-proof being
shown by affidavits of support from United States resident
sponsors-are barred from AFDC 97 and food stamps9" for three years.

86 See

Linda S. Bosniak, Exclusion and Membership: The Dual Identity of the

Undocumented Worker Under United States Law, 1988 Wis. L. REv. 955, 984 (1988).
" See Susan Alva, The Strugglefor Immigrant Rights and Community Activism, 14
CHICANO-LATINO L. REV. 92, 95 (1994) (stating that "the undocumented recently lost
the right to be classified as state residents for college tuition purposes").
42 U.S.C. § 1396b(v)(3) (Supp. V 1993).
9 See Plyler v. Doe, 457 U.S. 202 (1982).
90 42 U.S.C. § 1751 (Supp. 1 1989).
9' Id. § 1786.
' See Peter L. Reich, Jurisprudential Tradition and Undocumented Alien
Entitlements, 6 GEO. IMMIGR. L.J. 1, 14 (1992) (giving "unauthorized aliens credit for
their tax contributions in the form of federal entitlements").
93 See Jenifer M. Bosco, Note, Undocumented Immigrants, Economic Justice, and
Welfare Reform in California, 8 GEO. IMMIGR. L.J. 71 (1994).
9 See Tom Bethell, A New Statue of Liberty; Immigration Policy, NAT'L REV., Dec.
18, 1987, at 42.
93 See Janet M. Calvo, Alien Status Restriction on Eligibility for Federally Funded
Assistance Programs, 16 N.Y.U. REV. L. & Soc. CHANGE 395, 404-05 (1988).
" See Symposium, ProvidingLegal Protectionfor Battered Women: An Analysis of
State Statutes and Case Law, 21 HOFSTRA L. REV. 801, 1028 (1993).
7 See 45 C.F.R. § 233.50 (1989).
9 See 7 U.S.C. § 2015(0 (1988) (stating that food stamps are available to United
States citizens, lawful permanent residents, refugees and aliens who are eligible for
registry under INA § 249).
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And very recently, they were barred from SSI for five years. 99 The
SSI bar also used to be a three year exclusion. It's assumed that, for
this period of time, they have access to their sponsors' income, which
successfully bars them from getting services, but there is basically no
legal obligation on their sponsors to actually support them."
Refugees are an unusual group because they're eligible for
everything citizens are eligible for.
Overall, immigrants are slightly more likely than natives to
receive welfare; 4.7% versus 4.2%.1oI But, as is shown by Figure

7, use of welfare differs markedly by the type of immigrant." The
breaks here are refugees versus non-refugees, and also by age of
immigrant and period of entry.
The sets of bars on Figure 7 show welfare use for individuals
who are fifteen years of age and older. The reason we had to do this
is that the Census does not report welfare receipt for younger people,
therefore, it gets shifted up to the older people in their households.
The first of the bars shows welfare use for everyone fifteen years of
age and older. The second set shows use for those who are of
working age, fifteen to sixty-five. The last set shows those in
retirement, age sixty-five and older. The black bars represent
natives. The diagonal slashes represent non-refugees who entered in
the 1980s. The light grey bars represent everyone who entered
before 1980. Finally, the dark grey bars represent refugees from the
1980s.
I'll start with the last set of bars. Among those age sixty-five
and older, immigrants are more likely to receive welfare, and the

9 See Donna E. Manfredi & Judith M. Riccardi, Note, Aids and United States
Immigration Policy: Historical Stigmatization Continues With the Latest "Loathsome"
Disease, 7 ST. JOHN'S J. LEGAL COMMENT. 707, 734 n.128 (1992).
" See, e.g., Marykim DeMonaco, Note, Disorderly Departure:An Analysis of the
United States Policy Toward Amerasian Immigration, 15 BROOK. J. INT'L L. 641, 694
(1989).
101See REBECCA L. CLARK, THE COST OF PROVIDING PUBLIC ASSISTANCE AND
EDUCATION TO IMMIGRANTS 18-19 (Urban Institute, 1994).
'2o Figure 7 was produced by the Urban Institute, Washington D.C., and is based on
data from Fix & PASSEL, supra note 1.
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welfare they are receiving for that period is mostly SSI. °3 Rates for
refugees are extremely high. These rates are also high for those who
"entered old"-people who entered this country when they were at
least fifty-five years old. And what we think is going on is that they
did not have enough time to work-enough years before sixty-five to
work to qualify for social security. But if you look at older
immigrants who have been in the United States for more than twenty
years, they're only slightly more likely to use welfare than natives.
Among those of working age, the fifteen to sixty-four year old group,
non-refugee immigrants and refugees who entered before 1980 are
less likely to receive welfare than natives.
To summarize, immigrants pay more in taxes than they use
in public services."o After ten years in this country, incomes of legal
and refugee immigrant households are higher than natives.1 5 Labor
displacement by immigrants is limited to areas of high immigrant
concentration and periods where the economy is slack. Overall,
immigrants appear to generate more jobs than they take."° Recent
immigrants who are non-refugees are less likely to use welfare than
natives,"0 7 and welfare use among immigrants is concentrated among
refugees and the elderly.' 08
What this means is that there is no evidence that we should
reduce the number of legal immigrants. Because immigrants have
been lumped together-the welfare use rates, income rates, income
levels, and education of all immigrants have been lumped
together-people have called for cutbacks in legal immigration. But
what I have just shown you reveals that if we cut back on legal
immigrants-regularly admitted legal immigrants, the group that does
best in this country-then a higher proportion of immigrants will be
refugees and illegals. Instead of increasing the overall quality of
immigrants, restricting this legal immigration would make the quality

"oSee William Claiborne, Immigrants' Benefits at Risk; HouseAlliance Wants Funds
'for Welfare Reform, WASH. POST, Mar. 24, 1994, at Al (stating that "the SSI program
has become a major source of support for elderly legal immigrants").
104 Fix & PASSEL, supra note 1, at 57.
"' Id. at 69.
'06 Id. at 52.
Id. at 58, 63; see CLARK, supra note 101, at 18.
Io
'~ Fx & PASSEL, supra note 1, at 63.
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of immigrants decline.
The other thing I have shown is that costs and benefits of
immigrants are not distributed equally across geographic areas and
levels of government. Immigrant populations are concentrated in six
states and in urban areas." Revenues from immigrants (and natives)
flow mainly to the federal government, while the provision of
services for immigrants falls mainly on state and local
governments. 1 ' Furthermore, in the last decade, the federal
government has been cutting support for programs targeted at
immigrants and the communities in which they live.
I'm going to close with a final thought. Our findings suggest
that immigrants are a net gain to this country. But this does not
prevent us from suggesting that we should deal with the question of
intergovernmental fiscal equity with respect to immigrants.
Furthermore, just because we are calling for an examination of
intergovernmental fiscal inequalities, we are not saying that the
positive contributions of immigrants can or should be ignored.
RAMADAN: Thank you very much Dr. Clark. The presentation
that Dr. Clark gave primarily concerned the impact of immigrants on
the federal government and on the nation in its entirety. She alluded
to the fact that state, and local governments are being more greatly
impacted by immigration. Our next speaker is going to address this
issue, and his qualifications make him perfectly suited to do so.
Mark Lewis is the Associate Commissioner of the Office of Refugee
Assistance and Rehabilitation Services in the New York State
Department of Social Services. He will address New York State's
perspective on the impact of immigration.
MARK B. LEWIS: I'm very pleased to be here today, and to be part
of this forum on immigration. Prior to assuming my current position,
I held numerous positions in the New York State Department of
Social Services. I've also dealt a great deal with welfare reform.
Basically, I decided to accept this job because I was tired of dealing
with welfare reform. I was burnt out by it, and I needed a change.
109See
10 See

(1994).

supra text accompanying notes 75-79.
Dave McCurdy, The Future of U.S. Immigration Law, 20 J. LEoIs. 3, 7-8
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This is why I find it very ironic that a lot of today's welfare
reform debate revolves around immigration. I think it's very
important to consider why this is happening. I think that no one in
this room would agree that in a budget of over a trillion dollars,"' we
can't find a few billion dollars to pay for welfare reform outside of
cutting immigration benefits. So why is President Clinton and
Congress thinking about this? Quite simply because the polls say that
the public will support restrictions on immigration.11 2 Does the
public really believe this? I don't think so. I think the public is so
confused about immigration-the differences between legal and illegal
immigrants, what benefits they're able to receive-that the general
public has no idea of what immigration is all about.
This is also ironic because in dealing with the welfare system,
we went through the same problem in the 1980s. Welfare bashing
was very prevalent during this time." 3 Remember, we had a
president who used to talk about welfare recipients by describing a
welfare queen who was driving her Cadillac to the liquor store to buy
vodka with food stamps. " The public believed that perception. And

as a result of the 1980s, we saw a lot of cutbacks in social services
that we're still feeling today.
The good news is that the public is smart enough to change
their misperceptions if they receive, accurate information. The
welfare reform debate that's happening today is much different than
the debate that happened in the 1980s. The debate now is centered
upon reforming the system, not on welfare bashing. The reason why
the Clinton Administration is so desperate to find money to pay for
welfare reform is because they understand, and the public also
understands, that ending welfare as we know it today costs more

..See Ernie Freda, Washington in Brief: A Lifetime of Government Benefits?,
ATLANTA J. & CoNsT., Mar. 11, 1994, at AlO.
2 See S.A. Reid, Coming to America. New Americans Thank God, Governmentfor

Chance at Legal Status, ATLANTA J. & CONST., Jan. 2, 1994, at AlO.
"' See, e.g., Lucie E. White, No Exit: Rethinking "Welfare Dependency "from a
Different Ground, 81 GEO. L. 1961, 1966 n.22 (1993) (quoting Marian Edelman, head
of the Washington-based Children's Defense Fund as follows: "While it is no longer
acceptable in most polite circles to race-bait explicitly, bashing welfare has become the
next best resort for politicians.").
..See Mary McGrory, The Contras Need an MBA, WASH. POST, Dec. 2, 1986, at
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than continuing the current welfare system. Everyone acknowledges
that mothers on welfare need child care to be able to go to work, and
that it's going to cost money to provide jobs for welfare recipients.
So there is hope, and I am hopeful that we can start getting the truth
out about immigration. I'm grateful to New York Law School for
holding this symposium because this is the type of forum we need to
get the truth out.
First, I want to begin by setting the record straight on who
are the immigrants coming to America and New-York. A recent poll
found that two-thirds of the public believe that most immigrants
coming into the country are coming in illegally. "5 The fact is that in
New York State, about 125,000 immigrants entered legally last year,
and about 40,000 entered illegally." 6
The public also believes that undocumented aliens are
collecting millions and millions of dollars of welfare. The truth is
they are not eligible for it, nor are they getting it fraudulently. We
do quality control reviews to look at who is receiving welfare, and
we have found no evidence that undocumented aliens are receiving
welfare. That's not to say that undocumented aliens are not costing
New York's taxpayers millions of dollars. Providing emergency
medical care for the undocumented, educating their children, and
imprisoning the undocumented who commit felonies does cost New
York hundreds of millions of dollars."' But the answer is not to say
that we will not provide health care for the undocumented, or we will
not educate their children. The answer is to do a much better job in
controlling our borders.
l See Gil Klein, National ID Seen as Way to Screen Illegal Workers, TAMPA TRIB.,
Dec. 31, 1994, at 1 (citing a 1993 New York Times/CBS News poll that found that
"sixty-eight percent of Americans agreed that most of the people who have moved to the
United States in the last few years are here illegally").
116See Lydia Chavez, Illegal Aliens Weighing Impact of New U.S. Law, N.Y.
TIMES, Nov. 2, 1986, at 42.
117
But see McCurdy, supra note 110, at 7 (discussing studies that have found that
over seventy percent of illegals are estimated to pay Social Security and federal taxes,
yet on the average, only five percent use free public hospitals, four percent ever collect
unemployment benefits, one-half of one percent receive welfare payments, and less than
four percent place children in public schools. . . . Julian Simon conclud[ed] that 'natives
exploit illegal immigrants through the public coffers by taking much more from the
illegals in taxes than is spent on them in public expenditures"' (quoting JULIEN L.
SIMON, THE ECONOMIC CONSEQUENCES OF IMMIGRATION 296 (1989))).
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Controlling the borders is a federal responsibility, and the
failure of the federal government to fulfill its responsibilities should
not create a financial burden on a state and its localities. That's why
Governor Cuomo has joined with other states impacted by illegal
immigration in seeking financial assistance from the federal
government. 1 8 I am convinced that if illegal immigration is
curtailed, much of the immigration backlash that we're experiencing
today will go away.
Newsweek found that three-quarters of Americans believe that
we should strictly limit immigration." 9 Why? Because most
Americans believe that the cost of immigration outweighs the benefits
of immigration. 20 Governor Cuomo does not believe this,' and I
agree with him.
New York is stronger today because of immigration. Many
immigrants arrive today with medical, engineering, and other
advanced degrees-the knowledge and skills we need to prosper as a
state and as a people. Twenty percent of the immigrants in New
York's workforce are in white collar and professional positions.'
Many other immigrants take jobs in hotels, restaurants, hospitals, and
factories-institutions on which all of us rely."2 ' It is difficult to
imagine, for example, how New York's health care system would
continue to function without all the immigrant doctors, nurses,
technicians, and other staff. In fact, immigrants are credited with
saving several industries in New York, including the garment
industry. 24 Thousands of Korean and Dominican immigrants have
revitalized the fresh produce and grocery industry. 2 5 Immigrant
entrepreneurs have also started new businesses. In New York today,

"' See Marc Sandalow, 40 Lawmakers Back FloridaSuit on Illegals, S. F. CHRON.,

July 16, 1994, at A8.
"' Tom Morganthau et al., America: Still A Melting Pot?, NEWSWEEK, Aug. 9,

1993, at 16.
120 Id.
2 See Mario Cuomo, Why Have Immigrants Become Scapegoats?, SACRAMENTO
BEE, Oct. 24, 1993, at F3.
122 id.
123 Id.
124

Id.

125 Id.

584 NYLS JOURNAL OF HUMAN RIGHTS

[Vol. XI

there are over 40,000 firms owned by immigrants, 26 firms that add
jobs, and $3,500,000,000 into the economy last year. 27
There are those in state and local government today, including
some in my state-Dan Stein, for example-who recommend a
moratorium on immigration. They suggest that we close our borders
at least temporarily until we determine once and for all the overall
impact immigration has upon our country.
Since, as you know, all politics is local, let me offer a
hypothetical example of what a moratorium might have meant to one
New York City neighborhood-Sunset Park in Brooklyn-if such had
occurred in the 1980s. Census data shows that between 1980 and
1990, the overall population of Sunset Park increased by four
29
percent. 12' Foreign-born population increased by thirty percent,
and over 16,000 new immigrants who entered the United States after
1980 settled in Sunset Park. 30 These new immigrants represent a
seventeen percent shift in the population. In other words, without
these immigrants, the four percent increase in neighborhood
population would have ended up as a thirteen percent decrease.
There are some other interesting facts from the Census on Sunset
Park. Households with reported income from wages and salaries
increased by 13.5% during that period.' 3' The reported income from
self-employment also increased by over 100%.132 Income from social
security actually went down sixteen percent. " Additionally, income
recorded from public assistance went down nineteen percent. "'
The same type of phenomenon that occurred in Sunset Park

126Cuomo, supra note 121, at
12

F3.

Id.

128 CITY OF

NEw YORK DEP'T OF CITY PLANNING, DEMOGRAPHIC PROFILES: A

PORTRAIT OF NEW YORK CITY'S COMMUNITY DISTRICTS FROM THE 1980 & 1990
CENSUSES OF POPULATION AND HOUSING 5 (1992).
129CITY OF NEW YORK DEP'T OF CITY PLANNING, SOCIOECONOMIC PROFILES: A
PORTRAIT OF NEW YORK CITY's COMMUNITY DISTRICTS FROM THE 1980 & 1990
CENSUSES OF POPULATION AND HOUSING 162 (1993) [hereinafter SOCIOECONOMIC
PROFELES].
130 id.

"' Id. at 163.
132Id.
13

Id.

"4

SOCIOECONOMIC PROFILES, supra note 129, at 163.
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is also occurring in other New York neighborhoods. In Flushing,
Jackson Heights, Washington Heights, Flatbush, and Brighton Beach,
the same type of 'evitalization has occurred."' 5 In fact, because of
immigration, New York City is the only major northern city which
did not lose population in the 1980s. In fact, immigration helped
stop an eight year pattern of population decline in New York State.1"6
Immigration, therefore, has made an enormous contribution
through revitalization of our businesses, our health care system, and
our neighborhoods. These contributions have had the added benefit
of expanding a rich diversity in New York's population, most notably
in New York City. So we disagree with those who say that we
cannot afford immigration. As Governor Cuomo has emphasized, we
simply cannot afford to lose what immigrants bring with them. It is
also important to understand the facts about legal immigration. 137
The point I wish to make in the debate about whether we
should limit benefits to legal immigrants is that there are already
many safeguards built into the United States immigration policy to
limit access to public benefits. In New York, we find that the
foreign-born from non-refugee countries are less likely to have access
to public benefits than the native-born. Refugees do utilize New
York City's public welfare systems to a larger degree, and for a
longer period of time. But I think it's important to note what the
reason for this is. The way the welfare system works in New York
is that refugees come into the country and receive resettlement
assistance from voluntary agencies for a very short period of time
and, because they have no resources, they go on welfare. Since the
welfare system was not designed to address the special needs of
refugees, they get lost in the system. So rather than blaming the
refugees, we should fix the welfare system or develop a different
system. Non-refugee immigrants arriving in the United States
generally have sponsors who, theoretically, ensure that the immigrant

133See generally id. (compiling statistical information on neighborhoods throughout
New York City).
136See STATISTICAL ABSTRACT, supra note 8, at 12 (finding that New York State's

population had an eight year decline from 1973-80; there was an increase in population
in 1981).
131See Cuomo, supra note 121, at F3.
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they sponsor does not need public assistance.138 Sponsorship works
in most cases and is one of the reasons why few immigrants utilize
public assistance.
Despite all these safeguards, there are numerous proposals to
further restrict public benefits to immigrants. These bills range from
the House Republican Welfare Reform Bill, 139 which would ban
almost all federal benefits for virtually all non-citizens, to the Senate
Republican Welfare Bill, which has somewhat similar provisions." 4
The Clinton Administration's welfare reform task force is considering
proposals of a somewhat more limited approach, most likely to
extend sponsorship beyond the current levels. 141 Senator Simpson has
recently proposed reform legislation which would continue
sponsorship until the immigrant becomes a citizen. 142
Governor Cuomo opposes these proposals because, in
essence, they will result in a cost shift to state and local governments.
Eliminating federal benefits, as the House Republican Bill would do,
will not eliminate the need for assistance. All it will do is eliminate
federal assistance and shift it to state and local governments.
The Governor also opposes extension of sponsorship deeming
provisions. 43 State law prohibited access to various benefits during
the deeming period. However, the court of appeals ruled, in Minino
v. Perales,'" that New York could not deem income as being
available, as the federal law provided, unless it was actually made
available.145 Thus, when sponsors do not provide the resources to

1' See Jose Vidaurri, 50 Plus; Social Security, DETROIT FREE PRESS, Aug. 11,
1992, at D3 (stating that "a 'sponsored alien' has a sponsor, who promises to support
the alien until he or she gets permanent resident status").
139 H.R. 3500, 103d Cong., 2d Sess. (1994); see Stop Attacking Easy Targets, L.A.
TIMES, Apr. 14, 1994, at B6.
'40 S. 1795, 103d Cong., 2d Sess. (1994).
141 See Welfare Reform Blueprint Lands on Clinton's Desk: New Version Aims to
Guide Poor Into Jobs, ATLANTA J. & CONST., Mar. 23, 1994, at Al.
142 S. 1884, 103d Cong., 2d Sess. (1994).
" "Sponsorship deeming" is when a sponsored alien comes to the United States and

his or her sponsor's income is "deemed" available to that alien, whether it actually is or
not, for purposes of determining that alien's eligibility for public assistance. See Minino
v. Perales, 562 N.Y.S.2d 626 (App. Div. 1990).
1" Id.
145Id.

at 627.
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which they make a moral commitment, immigrants are eligible for
home relief. This is a state and local cost.
So, while a change in federal law might not adversely affect
immigrants' access to this system, New York State would pick up the
cost, and as people have said earlier, the budget is a zero sum game.
If we're paying more money for. benefits for legal immigrants, that
money is going to come from someplace else-very likely from
cutting benefits to all people in need.
Some of the proposals also tie eligibility for public benefits to
immigrants who attain citizenship. " While most immigrants are
technically eligible for citizenship after about five years, those who
are naturalized often take much longer. 47 There are long waiting
lists for citizenship classes,' 48 and it often takes a substantial amount
of time for the INS to review citizenship applications.149 But beyond
the lack of feasibility of all immigrants actually becoming citizens
quickly, I believe that there is a real problem with the policy itself.
I also agree with recent comments by the INS Commissioner, Doris
Meissner, who said, "'I think it is an inappropriate linkage. Our
position as a country has been that when people are here as lawful
permanent residents, we should not make discriminatory distinctions
between them and citizens."" 5
This proposed linkage is
unprecedented, and I think that it is a very dangerous policy. It will
pit citizens against non-citizens. I don't think that the country can
afford such a conflict.
In closing, let me summarize some of the things that I believe
we should and shouldn't do. We should not close the door on
immigration-doing so goes against the historical fabric of our

14 See, e.g., James Bomemeier & Patrick J. McDonnell, U.S. Panel Issues
Sweeping Immigration Reform Plan Policy: Bipartisan Blueprint Would Cut Off Most
Benefits for Illegal Residents But Would Not Deny Them Education, L.A. TIMES, Oct.
1, 1994, at Al (discussing a sweeping blueprint to cut off most public benefits to illegal
immigrants).
147See Harry Pachon, Naturalization & Immigrant Rights: Naturalization and its

Effects on Latino Empowerment, 14 CHICANO-LATINO L. REV. 86, 87 (1994).

"4See Philip Bennett, INS Shift in Focus Welcomed New Rules to Ease Path to
Citizenship, BOSTON GLOBE, Nov. 27, 1993, at 1.
149 id.
15oRonald Brownstein, Welfare ProposalThreatens Aid to Older Immigrants, L.A.

TIMES, Mar. 17, 1994, at Al (quoting Doris M. Meissner).
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country. Closing the door of opportunity on the foreign-born also
shuts out a wealth of opportunity for those of us now here. We
should not further limit the public benefits allowed to the
foreign-born. The limits currently in place are, for the most part,
reasonable. In New York, we believe that existing federal rulesrules such as those related to sponsorship of immigrants M and
deportation of illegal aliens 12-would, ifenforced equitably and
firmly, significantly alleviate current state and local governments'
concerns. Realistic and honest sponsorship arrangements ensure us
that the court's ruling in Minino will not be abused.
We should also seriously consider making sponsorship
agreements enforceable in order to ensure that sponsors who are able
to provide support do so. We should also continue to press the
federal government to accept its responsibility to the foreign-born.
Since the federal government has virtually total control of the
numbers of refugees, immigrants, and undocumented aliens coming
into the United States, we expect the federal government to
adequately fund refugee resettlement, to adequately patrol our
borders, and to make sponsorship deeming income rules more
realistic.
Health care reform should also be used to improve access to
prevention and primary care for new immigrants, not to limit access.
New York cannot afford the Clinton health care reform proposal by
eliminating coverage for the undocumented. Attorney General Reno's
recent proposals on immigration are, with the exception of some of
the asylum provisions, overall steps in the right direction."' We
applaud the federal effort to improve the quality of our nation's
border patrol, as well as its efforts to improve deportation process for
criminal aliens. I'm particularly pleased by the commitment to
additional funding for workplace anti-discrimination education, and
public education to promote naturalization.
251 See, e.g., 22 C.F.R. § 42.31 (1994).
.52See, e.g., 8 C.F.R. §§ 242.1-242.24 (1994).

'53See Ana Puga, Reno Announces 3-Point Plan to Stem Illegal Immigration;
Mexican Border is Main Target, BOSTON GLOBE, Feb. 4, 1994, at 10. This initiative
has been called "'a major step forward that will give us maximum bang for the buck."'
Id. (quoting Sen. Dianne Feinstein). Some of the highlights of Attorney General Reno's
plan include more INS agents, deporting aliens convicted of crimes more quickly, and
cracking down on employers who hire illegal workers. Id.
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I think that a number of people talked about the need to
improve our education of the general, public concerning what
immigration is all about. I think that education is critical. At the
same time, we should encourage the foreign-born to seek citizenship,
and to inform them of the benefits of naturalization, about the English
language, and the range of educationi services available. New York
State has for the past year run a statewide campaign to explain rights
and responsibilities in the workplace for employers and employees
with regard to the foreign-born. We have for several years funded
an immigration hotline that provides information and referral
service," and we are currently putting together a citizenship outreach
campaign. We should also encourage continuous review of current
immigration laws.
Last, we should not radically change immigration policy
because we need to find a way to pay for welfare reform. We should
only change immigration policy if it is clearly in the best interests of
our country.
RAMADAN: Thank you very much, Mr. Lewis. Our next speaker
is going to bring together the reality of immigration today with the
vision of what it should be tomorrow. Thomas Fox, who is currently
working at the American Civil Liberties Union's Immigrants Rights
Project, has agreed to discuss with us the constitutional overview of
what rights should be accorded to an alien once he or she enters the
United States. Should these rights be any different than the rights
that are accorded to any individual present within the United States?
THOMAS E. FOX: I want to speak to you today briefly on the topic
of a normative approach to the rights of aliens, and the
implementation of social policy. At the outset, let me state that the
ACLU's position on what this country's social policy should be in
regard to the rights of aliens is that the Constitution should apply
equally to everyone, whether they are documented or undocumented
immigrants. And the rationale behind this is two-fold. First, the
Constitution is basically a restraint against government abuse. It

'
See, e.g., Evelyn Hernandez, Costs of Immigration Rising, NEWSDAY, July 18,
1994, at B7 (directing callers who are trying to determine whether they are eligible for
citizenship to call the New York Immigration Hotline).
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prevents dictatorships, tyranny, and it protects those who find
themselves in the position of having the awesome power of the
government aligned against them. Secondly, this country prides itself
on the notion that the Constitution is based on principles of fairness,
justice, and decency. Therefore, a logical extension of these
principles would be the equal treatment of all persons.
The fundamental civil liberties protections of the Bill of
15
Rights and the Constitution apply to all "persons," not just citizens.
This means that non-citizens should enjoy individual rights and
liberties. However, under some circumstances, the government and
the courts have asserted that non-citizens do not enjoy the same rights
as citizens. For instance, the government contends, and it has been
held, that persons may be deported or denied entry because of their
beliefs or affiliations.156 The ACLU believes that regulation of
immigration can be achieved while respecting individual rights. We
also believe that the Constitution should impose limits on
governmental action, regardless of citizenship status.
Outside of the Bill of Rights, one of the most important
sources of legal protection against governmental discrimination is the
Fourteenth Amendment. It provides that no State shall "deprive any
person of life, liberty or property without due process of law; nor
deny to any person within its jurisdiction the equal protection of the
laws. ""' Thus, the right to equal protection has been held to apply
to all persons in the United States, including the undocumented. The
Supreme Court has held that state or local laws that discriminate on
the basis of alienage are subject to strict scrutiny under the Equal
Protection Clause of the Fourteenth Amendment. 158 Therefore, the
Supreme Court has struck down state laws that discriminate on the
basis of alienage.
Specifically, the Court has invalidated state laws that
discriminate against legal resident aliens in the provision of benefits,
such as welfare," 9 state scholarships and tuition grants,"W student

See, e.g., U.S. CONST. art. 1, § 2, cl. 2; U.S. CONST. amend IV.
See, e.g., Kleindienst v. Mandel, 408 U.S. 753, 770 (1972); Boutilier v. INS,
387 U.S. 118, 124 (1967).
"s

"

1s7U.S. CONST. amend XIV.

"58Graham v. Richardson, 403 U.S. 365, 372 (1971).
159
Id."
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loans,161 eligibility for jobs,162 including state civil service positions, 3
and the licensing of lawyers.'
However, this applies only to the
documented. There has only been one case in which the Supreme
Court has addressed whether states may discriminate against the
undocumented-Plyler v. Doe."'6 In this case, the Court decided that
States may not deny undocumented school age children the same free
public education that is provided to their citizens. 1" The Court
emphasized that denying undocumented children an education would
impose great costs on society, would not decrease unauthorized
immigration, and would unjustifiably harm the children.' 67 The
answer to the question of whether this holding prohibits other kinds
of discrimination against other groups of the undocumented is
unclear, and should develop over time.
The Court also held in Plyler that undocumented immigrants
do not constitute a suspect class for equal protection purposes. 16' As
you may already know, immigration law and policy is constantly in
a state of flux. It's going to take some time to determine how the
Supreme Court is going to approach the undocumented. The ACLU
believes that the efforts to reduce unauthorized immigration should
focus on the causes of such migration, and not on punitive measures

ISOToll

v. Moreno, 458 U.S. 1, 14 (1982) (holding that a university cannot deny in-

state tuition status to a particular class of aliens domiciled in the state). Note that the
Court did not decide this case on equal protection grounds but under the Supremacy
Clause. Some commentators have proposed that the Supremacy Clause be used for
alienage cases instead of the Fourteenth Amendment. See, e.g., Michael J. Perry,
Modern Equal Protection:A Conceptualization and Appraisal,79 COLUM. L. REv. 1023
(1979).
16,See Nyquist v. Mauclet, 432 U.S. 1, 12 (1977) (overturning a statute which
denied college financial aid to those aliens who would not affirm their intent to apply for
citizenship).
162Truax v. Raich, 239 U.S. 33, 43 (1915).
163Sugarman v. Dougall, 413 U.S. 634, 642-43 (1973).
'6 In re Griffiths, 413 U.S. 717, 729 (1973); see Hampton v. Mow Sun Wong, 426
U.S. 88, 116-17 (1976) (invalidating, under the Due Process Clause of the Fifth
Amendment, the exclusion of aliens by the Civil Service Commission from federal
competitive civil service employment).
1'6 457 U.S. 202 (1982).
166 Id. at 230.
167Id.

'm Id. at 219.

592 NYLS JOURNAL OF HUMAN RIGHTS

[Vol. XI

that bear no relationship to the reasons why people come to this
country.
A contemporary issue that appears to be gaining momentum
among the states is the proposal to deny citizenship to children born
here if their parents are undocumented. 16 9 This proposal, if enacted,
would blatantly violate the Fourteenth Amendment. It would do
nothing to decrease undocumented immigration. What it would do
is create a permanent underclass of non-citizens, and would require
implementation of a birth-identity system requiring mothers to prove
their status at the time they give birth.170 The Citizenship Clause of
the Fourteenth Amendment provides that "all persons born ...in the
United States . . . are citizens of the United States." 1'7 This
provision was enacted to eliminate the categorization of African
American slaves as non-persons. 72 It requires granting American
citizenship to everyone born in this country. Some proponents of the
non-citizenship for children of undocumented parents argue that the
drafters of the Fourteenth Amendment could not have intended to
encompass the undocumented because such persons were not known
under federal law at that time. However, recent scholarship reveals
that the concept of "illegal alien" was well understood at the time of
enactment of the Fourteenth Amendment because many states
regulated immigration long before the federal government did. 73
In addition, there is no evidence that persons come to this
country to confer citizenship on their unborn children. More
importantly, adopting a citizenship restriction would create a

169See, e.g., Note, The Birthright Citizenship Amendment: A Threatto Equality, 107

HARV. L. REV. 1026, 1026 (1994) (discussing California Governor Pete Wilson's
proposal for a federal constitutional amendment that would prevent "American-born
children of undocumented aliens from receiving citizenship as a birthright" (citing Pete
Wilson, Crack Down on Illegals, USA TODAY, Aug. 20, 1993, at 12A)).
,7'
The likely effects of such a system would be the targeting of women who appear
"foreign" and the creation of an environment in which undocumented mothers avoid
hospital, medical and prenatal care. See Tessie Borden, Prop. 187 Keeps Immigrants
Wary, HOUSTON POST, Dec. 20, 1994, at A21.
171 U.S. CONST. amend. XIV, § 1.
'7 See Roberta L. Steele, All Things Not Being Equal: The Casefor Race Separate
Schools, 43 CASE W. REs. L. REV. 591, 602 (1993).
17 See, e.g, Gerald L. Neuman, The Lost Century of American Immigration Law
(1776-1875), 93 COLUM. L. REV. 1833, 1883-84 (1993).
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permanent underclass without any rights, protections or ties to
society. It would punish children, who, as the Supreme Court
recognized, are the innocent victims because they can "affect neither
their parents' conduct nor their own status. "'" Implementation of the
proposed restriction would require that the government intercede into
the birth of every child. A shuddering thought.
Next, I want to discuss some statutory protections, and the
normative approach that I think we should take in this area.
Non-citizens who are in the United States should be entitled to the
same protections guaranteed by our civil rights statutes, and the laws
governing workers' rights. 75 All immigrants should be protected
against race, sex, and religious discrimination, and should be covered
by labor workplace safety and minimum wage laws.
Despite the theoretical protection for all workers,
undocumented workers are particularly susceptible to abuse due to
their immigration status. Such workers are often fearful of asserting
their rights. A recent Los Angeles Times series found that many
undocumented immigrant workers will not report on-the-job injuries,
no matter how serious, because of the fear of deportation.' 76 The
ACLU believes that vigorous enforcement of labor and employment
laws on behalf of all employees will improve the employment
condition of all workers and will remove any incentives employees
may have to hire and exploit undocumented immigrants.
Lastly, I want to comment on the topic of benefits covered by
Mr. Lewis. In terms of the documented, immigrant eligibility for
services and benefits is more limited than broadly believed. Contrary
to most assumptions, immigrants are not eligible for most public
programs. 77 In addition, experts like Doris Meissner agree that

7 Plyler, 457 U.S. at 219.
'"For example, federal labor and employment laws generally apply to all employees
regardless of an individual's immigration status. In 1984, the Supreme Court held that
the term "employees" in the National Labor Relations Act encompassed undocumented
immigrants. Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 891-92 (1984).
176David Freed, Dangers of Life on the Line; Deathsand Injuries Among Latinos in
L.A. County Factories Raise Concerns About the Way the Safety System Works-Or
Doesn't. A Culture Gap and Lax Enforcement are Blamed, L.A. TIMES, Sept. 5, 1993,
at Al.
'n See Ann Cooper, Hazy Numbers Complicate the Debate Over How to Slow Illegal
Immigration, NAT'L J., June 8, 1985, at 1340.
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immigrants are not drawn to the United States because of the prospect
of welfare benefits."' 8 Concomitantly, legal permanent residents are
effectively barred from most cash-assistance programs during their
first three years in the country, and they are subject to deportation for
being public charges for five years after entry. 179 The Urban
Institute has concluded that 2.3% of immigrants from non-refugee
countries were reported to be using public benefits in 1989, lower
than the welfare participation rate of natives.' 8
In terms of the undocumented, use of public benefits are even
more severely restricted. They are excluded from all government
programs except a very few that relate directly to public health and
safety. The few public benefits to which such immigrants are entitled
are emergency Medicaid, nutritional assistance for women, infants
and children under the WIC program, and school lunches and
breakfasts.'
These specific programs permit eligibility in order to
provide emergency medical care and to reduce the risk that infant
children be punished or hurt as a result of their parents' status.
Eligibility for these few programs serves the fiscal and public welfare
of all.
Access to other programs is virtually impossible.
For
example, less than one percent of immigrants legalized in the 1986
provisions have received general assistance, social security,
Supplemental Security Income, or unemployment compensation
before they were legalized.' 2 Thus, while undocumented immigrants
frequently have income and social security taxes withheld, they are
not eligible for federal programs. Indeed these immigrants subsidize
employment and social security benefits for all United States citizens.
In the words of one commentator, "a senior citizen, on social security

'7' See Marc Sandalow, INS Chief Says Illegals' Goal Isn't Welfare, Immigrants
Come to U.S. 'to Work' and 'to Stay Alive', S. F. CHRON., Oct. 30, 1993, at Al (stating
that Doris Meissner unequivocally refuted the charge that foreigners are drawn to the
United States by welfare).
"7See -Shannon Minter, Sodomy and Public Morality Offenses Under U.S.
Immigration Law: Penalizing Lesbian and Gay Identity, 26 CORNELL INT'L L.J. 771,
773-74 (1993).
Iso Fix & PASSEL, supra note 1, at 53.
181See supra notes 88-93 and accompanying text.

18 See IMMIGRATION & NATURALIZATION SERVICE, U.S.
REPORT ON THE LEGALIZED ALIEN POPULATION (1992).
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who lives in rural Kentucky is indirectly being subsidized by an
immigrant who washes dishes in a chic restaurant in Santa Monica or
La Jolla. "183

So in closing, I want to emphasize two points. The first is
that everyone should be entitled to constitutional protection, whether
they are documented or undocumented. Secondly, our socialpolicy
should be geared towards eradicating racism from our laws. It's no
secret that the immigration policy of this country has been, and to a
certain extent is still, racist. This undercurrent of racism in our
immigration policies is evidenced by the Chinese Exclusion Act of
1882," 4 the National Origins Quotas Act,' 85 and the immigration
policies of the 1940s, when the government actively placed barriers
to prevent Jewish immigration even in the face of the Holocaust. 8 6
I'm going to close with two quotations. The first is by Justice
Blackmun in Graham v. Richardson ,87 "Aliens as a class are a prime
example of a discrete and insular minority for whom such heightened
judicial solicitude is appropriate. "88 Secondly, I want to quote from
the Book of Leviticus: "[I1f a stranger sojourn with thee in your land,
ye shall not vex him. But the stranger that dwelleth with you shall
be unto you as one born among you, and thou shalt love him as
thyself .... "I89

RAMADAN: Thank you all very much. I would like to open the
floor to questions now.
" Kevin de Leon, Soon We 'lAl Be Dependent on Immigrants; How They and Their
Children Fare as Workers Will be Crucial to Future Tax Revenues, L.A. TIMES, June
1, 1993, at B5.
184 Act of May 6, 1882, ch. 126, 22 Stat. 58 (repealed 1943).
185 Act of May 19, 1921, ch. 8, 42 Stat. 5 (1921) (repealed 1952).
116 See

Daniel J. Steinbock, Refuge and Resistance: Casablanca'sLessons for

Refugee Law, 7 GEO. IMMIGR. L.J. 649, 678 & n. 191 (1993) (stating that social
conditions in the United States between 1938-41 "included a substantial'amount of...
anti-Semitism ... and that the "'United States refugee policy ... was essentially what
the American people wanted."' (quoting DAVID S. WYMAN, PAPER WALLS: AMERICA
AND THE REFUGEE CRISIS, 1938-41 213 (1968))). In a May, 1938 poll, 71% of the
American population answered "no" when asked whether a large number of Jewish exiles
from Germany should be allowed to immigrate to the United States. Id.
' 403 U.S. 365 (1971).
'8 Id. at 372 (citations omitted).
'89
Leviticus 20:33-34 (King James).
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AUDIENCE MEMBER: Dr. Clark, you mentioned the six states
that have a majority of immigrants. I find it very interesting that
these same states have high crime rates, very poor infrastructures,
and a dense population. I was wondering if there is any legislation
or proposed legislation requiring all the states to share the wealth
from immigration.
Secondly, I agree with Mr. Lewis. I believe the federal
government does have the power to patrol the borders, and take care
of the illegal immigration. But, as Mr. McCalla said, certain
countries just want to get these people out of their own hair. Do you
foresee some time in the future where we're going to have to close
our borders to say enough is enough-if you don't want to deal with
your own problems, we're not going to take them on here?
CLARK: I can tell you a little bit about how the federal government
is dealing with the states' requests for reimbursement, specifically,
for illegal aliens. About two months ago at the national governors'
conference, the governors of the seven states with the highest
numbers of illegal aliens, the six I mentioned plus Arizona, requested
that the Director of OMB get states reimbursed for the costs of
providing services for illegal aliens.'
And some States, such as
California and New York produced estimates of their needs. What
the OMB did was to hire the Urban Institute, which means my
colleagues and me in particular, to do estimates of the costs of
providing services-Medicaid, public education, and incarceration-to
illegal immigrants using standard methodology. 9 ' One of the things
we found was that every state calculated their costs differently, and
whenever there was a choice between using one method or another,
they used the one that benefitted their own state the most, not
surprisingly. 92 And I understand that under the latest crime bill,

" See generally Gregory N. Weisman, Internal Government Review Agencies:
Assembly Office of Research, 14 CAL. REG. L. REP. 26 (1994) (stating that "more
financial assistance from the federal government is essential to help financially strapped
state and local governments" deal with illegal immigration).
191See REBECCA L. CLARK ET AL., FISCAL IMPACTS OF UNDOCUMENTED ALIENS:
SELECTED ESTIMATES FOR SEVEN STATES (Urban Institute, 1994).
"i

ld. at 4-15.
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there is some language to reimburse states for prison costs. 193
And the second thing is that you're talking about the refugee
problem basically. The numbers are very small. I mean, there is a
public perception that there are huge numbers of refugees, but there
aren't. Most of the people who enter here legally are legal
permanent residents. The refugees are high profile, but there aren't
that many of them. And, even though their characteristics of entry
don't look that great, keep in mind that within ten years they're
earning more money than natives. It may be in the short term that
they're putting a burden on us, but in the long term they're not.
LEWIS: I don't foresee in the near future a closing down of our
borders or a moratorium on immigration. I think that what is
happening now is very helpful-. getting issues on the table that have
been simmering. I think that the more the public understands
immigration, there will be less of a perception that we need to close
the borders. There is a lot of work to be done by a lot of
immigration groups to get across the message of what all this means.
The public needs to understand it really in terms of the real effect on
people and their families. The National Commission on Immigration
Reform, a bipartisan effort," 9 will likely come up with legislation that
does not consist of closing down the borders.
FOX: I agree with the other panelists. I just want to add to the
responses to your first question. I think one of the reasons why the
proliferation of this issue has been at the forefront, and a topic of
most news programs, is that states like New York, California,
Illinois, New Jersey, and Texas have been upset because they're
providing most of the services to the immigrant population, yet most
of the taxes are going to the federal government. So it appears that
the federal government has to devise a more equitable reimbursement
policy. I think that would alleviate a lot of the states' concerns.
193See Laura Tuell Parcher & Brad Winter, Current Developments: Bills in the 103d

Congress: Developments in the Legislative Branch, 8 GEo. lhMMOR. L.J. 315, 317-18
(1994) (stating that H.R. 3872 "would require the Federal Government to incarcerate or
to reimburse state and local governments for the cost of incarcerating criminal aliens").
194See NAFTA: Non-Trade Related Issues: Immigration, 3 MEX. TRADE & L. REP.
9 (1993) (discussing a study performed by a bipartisan commission created under IRCA
which examined illegal migration to the United States).
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RAMADAN: I'd like to ask a question concerning a general theme
running through this afternoon's discussion-and throughout the
entire day. There seems to be a need to enforce federal government
responsibilities and enforce the law as written, and if it were
enforced, perhaps we would not face as many problems as we are
currently facing. What I would like to ask to this panel is this-it
appears that in order to enforce federal responsibilities, state and
local governments at times must cooperate, and when that cooperation
occurs, it can actually limit or hurt immigrant rights. For example,
the intent is to enforce the immigration law in such a manner that
illegal aliens cannot enter, and if they do enter they are deported. In
order to do this, states could say that once a child enrolls in a school,
and it becomes aware that that child is an illegal alien, it should be
the responsibility of the community to turn over that child's name to
the INS. Let's also assume that you have a limited number of public
benefits that are being granted to illegal aliens, do you as the state
that provides that benefit have the responsibility to turn over that
individual's name to the INS? Do the police have the responsibility
to turn over the names of all those who are arrested or convicted in
order to have them deported under criminal grounds? How much
should state and local governments cooperate with the federal
government? Perhaps state and local cooperation can hinder rather
than aid an immigrant's rights.
FOX: I think that you have to be very careful when you talk about
state and local government enforcing immigration laws. To a large
extent before 1875, states did most of the immigration work. And
that was because of the movement of slaves. But in this day and age,
if you are going to empower the police to enforce federal immigration
laws, you are going to have any minority facing a lot of
discrimination. Just in Palisades Park, you had cops stopping
everyone who looked to be Hispanic or foreign.195 So I think that,
in terms of providing benefits, state and local governments must
cooperate. But enforcing immigration laws, you have to be very
careful, because you could start actually bringing on more and more
discrimination against a suspect class and against minorities.

'9

See Borden, supra note 170, at A21.
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LEWIS: I agree 100%. I think that there is a real danger in asking
the elementary schools to become documentation screeners. That is
not their job. It is not the job of the welfare system to be a junior
immigration system. Let the welfare system do what they are
supposed to do. I think that the federal government's responsibility
is to enforce immigration laws, and that's where it should be. State
and local governments do cooperate. In terms of the issue of policy,
I think that most of the problems that we're facing in immigration are
because the laws are not implemented properly. What happens is that
it's easier to pass a new law than to fix the implementation of the
current law.
CLARK: States do have to report to the INS people who are
convicted whom they suspect are not in this country legally. And if
they added to that everybody whoever was arrested, the INS would
do nothing else except chase down people's immigration status.
Also, I would like to add that this would be another way of shifting
the cost to states away from the federal government, by making state
and local level employees INS officers. That's essentially what this
is doing. I don't think this would be very good.
LEWIS: One other thing, the federal government did authorize
emergency medical care for undocumented aliens, and prohibited
referrals to INS.' If you are going to be referring aliens to the INS,
you're going to be discouraging people from getting the benefit of
what is available to them.
AUDIENCE MEMBER:
I believe that there is a policy of
California's labor department, after certifying labor certifications for
people who are seeking a job, of sending the certifications to the INS.
The INS then knocks on the door of the person who is applying to
remain in the United States and charges them with deportability.
Also, in terms of law enforcement, if the police are turning
people over to the INS, then victims of crimes won't feel that they
have access to public protection. So you're actually looking at a net
increase in crime if all undocumented victims feel like they are

'9 See Marcus Stern, Wilson Blamed for Immigration Anxiety, SAN DI-O UNIONTRIB., Apr. 15, 1994, at A3.
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reporting crimes at their peril.
FOX: Right, I think that there is a ripple effect if you transfer the
power of the federal government to local law enforcement agencies.
You will find that a lot of private industries would start using
referrals to the INS to get rid of workers who are active in a
union-workers who are causing problems-so that ripple effect
would definitely happen if there is a transfer of power.
BUCKLER: Arnold Leibowitz advised us this morning of the
advantages of speaking last. I'm not sure that I agree with him. The
task of summing up today's talks is daunting, so I'm sure you'll be
relieved to know that I'm not going to try. I would just like to make
a few comments. I think that it's interesting that, even though as a
group, our panelists are clearly committed to humanitarian concerns,
I would not characterize them as a bunch of starry-eyed idealists.
There was a lot of practical, hard-nosed-some might even say
cynical-thinking here. I think that we identified certain constant
tensions in our history with which policy-makers have to contend.
First of all, we have the still powerful image of the open frontier, and
the notions of equality that that image evokes. That image is tainted
with an increasing sense of limitation of resources, and of national
patience. As Arthur Helton noted, it's a question of bearing the cost
of being fair, and I think that in all of these areas that our panelists
discussed today, we are considering how to bear the cost of being
fair.
There is another tension between the value of diversity and
ethnic and national strains. The nation seems to be blaming diversity
itself for the tension, and that may not be the case. An important
issue is how to manage migration. That comes down to whom should
we admit, and this question translates into a question of who are we
going to become as a nation. The United States has addressed these
issues throughout its history. President Clinton may seek to reinvent
government, but, in fact, we're also dealing with a continuing
reinvention of the nation itself. As Maryellen Fullerton pointed out,
that concept in itself is important to our national self-image, and is
what distinguishes us from much of the rest of the world.
Dan Stein quoted a Talmudic scholar as follows: "If I am not
for myself, who will be for me, and if I am for myself alone, what
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am I?" If memory serves me, the final part of that quotation is, "if
not now, when?" And I'm glad that today, we have seized the
moment to further the thinking and debate on these questions. And
as Peter Schuck recommended, we are taking the long view.
I'm pleased that the New York Law School Journalof Human
Rights could provide a forum for this thoughtful discussion, and I
thank all the panelists for contributing their careful thinking and
work. I would like to also thank the Journal of Human Rights
students for their tremendous amount of work and long planning. I
would particularly like to thank Arthur Helton, who co-chaired this
symposium and was very generous with his time, his inspiration and
his Rolodex. Finally, I would also like to thank all of you for
coming, and especially those of you who are still here and have had
the patience to stay with us to the end on this beautiful April Friday.

